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DEFS^^aE  3Uldi.UTIQN  CH  ^^iSlSOIUL  RBSPONSIBILm 

Mr*  President  and  Members  of  the  Tribunal i 
lx  The  object  of  this  sujnraatien  is  to  analyze  the 
alleged  criminal  responsibility  of  all  the  defe.idi  ts 
from  the  point  of  viev/  of  raodorn  criminal  law* 

Iho  Chief  Prosecutor  said  in  his  opening  stoteiaent 
as  follows I 

"Since  the  usual  aafinition  of  murder  in  civilized 
countries  is  the  intontionol  killing  of  a  hui-'^n  being 
without  legal  Justification,  we  should  porhaps  soo 
what  constitutes  legal  Justification*  This  Justifi¬ 
cation  is  usually  liraitod  to  the  defense  of  one's 
person  or  property  or,  porhaps,  in  the  case  of  an 

execution,  that  he  \783  merely  carrying  out  the  order 

•  (1) 

of  a  properly  constituted  court* 

The  question  of  legal  Justification  is,  of  course, 
important,  but  such  can  bo  understood  only  nhen  tho 
question  of  "intoetion"  is  taken  into  oonsidoration 
at  the  same  time.  Unfortunately,  however,  the  CJhlef 
Prosecutor  left  the  latter  entirely  out  of  his  discourse, 
as  if  the  criminality  of  the  defendants'  intention  is 
taken  for  gi’anted. 

2*  Sven  in  tho  case  where  an  act  has  come  within  the 

purview  of  certain  eonditions  defining  a  crime  and  was 

dono  without  any  cause  of  logal  Justification,  uwntionod  ^ 

by  tho  Chief  Prosecutor,  still  tho  person  who  committed  , 

tho  act  ’.dll  incur  no  criminal  responsibility,  unloss 

(1)  Tr.  k25 
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throj  moro  roquirjraonts  oro  fulflllodi  that  is, 

ft 

(c)  ho  has  boon  nontolly  oaipotont  to  toko  such 
rosponsibility,  (b)  tho  oet  wcs  caiunittod  with 
oriminal  intont  (os  a  rulo)  or  through  oriininrl 
nogligonoo  (in  oocooptionol  orjoa),  and  (c)  there 
existed,  at  the  time  of  oominission  of  tho  act,  c 
possibility  of  expecting  him  not  to  commit  such  an 

* 

act.  T  sliul'  hereunder  consider  tho  said  throj  ro-  ‘ 

quir'ia^iUts  seriatim.  | 

3.  In  roforonco  to  tho  dofondanta  in  tho  present 
trial,  it  will  not  bo  nocossary  to  dv/ell  upon  their 
mental  competency  to  take  responsibility  for  t’-eir  acts, 
except  the  case  of  OKAWjt.  ihore  is  no  doubt  that  each 

of  them  has  hod  "tho  oompotunoy  to  discorn  tho  illegality 

of  his  conduct  or  to  ect  acooi'ding  to  his  disc  ;rnmont  of  •  •  • 

(2) 

illegality  of  the  conduct*.  "  : 

4.  As  to  criminal  intont  and  nogligenco,  Profossor 

\ 

Sayor  doploros  in  his  troatiso  on  "?A>n8  Roa"i  1 

*It  is  almost  hopeless  to  give  an  accurate 
definition  of  the  term  mens  reo  because  of  the  diversity 

(3) 

of  its  construction  in  judicial  decisions  and  theories." 

In  view  of  this  romark,  I  wish,  first  of  all,  to 
do ton  in. e  the  busts  of  my  argumont  by  briefly  rovi 3wing 
logislations  of  thoso  oountrios  which  havo  adoptod  tho 
most  up-to-dato  prir.oipl  )a  of  criminal  lav;. 

0.  /.rtiolo  38  of  tho  pro.eont  Joponoao  Criminal  Codo 
provictou  in  Paraj’  rph  1  ^ 

(2)  irtiolo  10,  t3\7ios  Criminal  Codo  i 

(3)  Scyorj  "Mons  Ron",  Harvard  Low  Roviov;,  Vol.  45»  * 

1931-32.  P.  974.  ' 

ill 
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■No  act  done  T7ithout  ariminal  intent  shall  be 
punished,  except  in  the  case  v/here  it  is  other- 
nise  provided  specif iaally  by  law." 


Paragraph  3  of  bho  some  article  roods t 

•Ignorance  of  Ic?  cannot  bo  invoked  tc  nctublish 
the  absonoo  of  criminal  intent,  but  the  punishment 
maj'  bo  reduced  in  consideration  of  the  ext;<^n'UOtinf; 
ciraurastancoa.* 


Iho  said  Paragraph  1  is  thvt  codifieation  of  the 
nuxiui  "^ctus  non  faeit  rou;.'!  nisi  none  sit  r^o*.  uhilo 
tlio  said  Paragraph  3  is  tho  atabodimei\t  of  the  soyingi 

■iurifl.aQft  ■* 

♦  Paragrapn  1  la  derived  froi^  Article  77. 

Paragraph  1.  of  the  old  Japanese  Criminal  Coda,  which 

(4) 

7/88  almost  similar  in  the  wording,  and  the  said  Paragraph  3 
is  a  modification  of  irticle  77.  Paragraph  4.  of  the  old 
code.^-^^  Since  Article  77  of  the  old  code  providod  in 
tl\o  case  whore  he  committed  a  crime  without  knov/iiv^  the 
facts  ^7}\ich  conatituta  thoorimo*.  tho  term  "criminol 
intent"  has  boon  'construed  by  tho  majority  of  judicial 
decisions  os  "knowlodgo  of  facta  which  constitute  a  criiao*. 


(4)  "No  act  dono  without  criminal  intent  shall  bo  punished, 
except  in  tho  caso  whore  its  puniahnont  is  providod 
spooifioclly  by  lew  or  regulations.* 

(3)  "Ignoranpo  of  low  or  regulations  cannot  be  invoked 
to  estcblisV  the  cboonco  of  criminal  intont** 


I 
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6»  Accordiiijj  to  thia  intorprototion#  criiainol  intent 
is  established  whore  tha  person  in  question  Ime?  tho 
facts  vAiich  constituted  thee  rime,  i.  e,,  his  act  and 
the  natural  and  probable  consequence  thereof,  but,  -..'hon 
such  knowledge  is  once  proved,  it  is  not  nocessarj  to 
further  enquire  vhothor  or  not  ho  was  aware  of 
illogality  of  his  act.  As  tho  result  of  this  interpre¬ 
tation  also,  mistake  of  fact  is  sharply  divided  Aroca 
laiatnk-;  of  lew.  In  the  former  case,  criminal  intont 
is  entirely  precluded.  In  tha  lottei’  case,  '.Jhilo 
mistake  of  criminol  law  does  not  preclude  criiainal 
intont,  mistake  of  non-criminal  low  dooa  so  pruc^udo, 

on  tho  prosumption  that  mistake  of  non-criminal  law  is 
nothintj  but  mistake  of  feet.  For  illustration  of 
this  intorprotation,  a  judgment  of  the  Japanese  Supremo 
Court  is  quoted  as  follows 1 

•VThon  a  parson  destroyed  the  seel  aiid  markings 
of  attachment  affixed  to  an  attached 'objoct  in  the 
mistaken  belief  that  the  attachment  had  lost  its 
effect  by  his  payment  of  debt,  his  intention  to 

comiait  tho  or ’mo  (of  Article  96  of  the  Criminal  Code) 

(6) 

is  precluded.* 

2j^  In  the  abovo-montionod  case,  thoro  is  no  doubt  .-hat 
the  act  was  c  ommittad  by  iflistako  of  civil  law.  Can  wo, 
however,  so  hastily  conclude  as  to  say  that  tho  act  waa 
dono  without  knowlodgo  of  tho  facta  which  constitute  the 
crimo?  IB  it  not  more  natural  to  construe  that  criminal  . 
intont  is  prooludod,  not  booauso  mistokrj  of  civil  law 
has  brought  obout  ignoranco  of  facts  v*lch  conatituto  tho 

(6)  Judgment  of  Fob.  22.  1926,  by  the  Socond  Criminal 

Division,  Supromo  Court,  Roport.  Criminal,  Vol.t^,p,97. 
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erirao,  but  boobusoi  In  spito  of  tho  offendor's 
knowlodgo  of  such  fuctSi  mistcko  of  civil  low  has 
Qinountod  to  ignornnco  of  illogolity  of  his  act? 
a,  Profossor  Hof tor  of  tho  Zurich  Univoraity,  of tor 
discussing  tho  thoorioa  end  judicial  docisions  in 
Switzorlcnd  upon  tho  oubjoct  of  criraincl  intont 1 
remarks  as  follows 1 

•Illegality  is  the  essential  element  in  the 
conception  of  crime.  It  does  not  matin  r  whether 
it  is  expressly  stated  as  legal  constituent  of 
each  crime.  If  we  couple  this  principle  with 
anotbor  ttiat  criminal  intont  must  be  rslctod  7’th 
ovory  factor  of  a  crime,  wo  oa-mot  but  errivo  at 
tho  conclusion  that  tho  criminal  must  bo  conswious 
of  tho  illogality  of  his  action.  To  donj'  this  is 
to  surrondor  to  the  tyronical  forco  which  bolittloa 
mistake  of  law.  In  this  connection,  a  brief 
explanation  will  be  required,  Consciousnesii  of 
illegality  of  one's  act  does  not  mean  tlie  loio /ledge 
of  his  acting  contrary  to  certain  provisions  of 
law.  -  -  -  -  It  is  quite  unnocassary  that  ho  should 
bo  avmre  of  any  particular  norm  of  crii.iinal  la... 

It  is  nocoasary,  howovor,  that  hjg 

his  A  of  lav?,  should  infprahiffi  that  ho 
ia  conmitting  on  act  which  is  not  pormiuoiblo. 

„  .  -  -  Only  when  o  person  has  such  conseiousnoss 
of  illogolity,  raoy  ho  bo  adjudged  guilty  on  the 
.ground  that  his  act  was  done  with  erirainal  intent. 
The  axiom  of  no  punisliment  without  responsibility 
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oriiao,  but  boo£»U3o,  in  spito  of  tho  offandor's 
knowlodgo  of  such  fusts •  mistcko  of  civil  low  hos 
Qinountod  to  l^noronco  of  illogolity  of  his  ost? 

8.  Profossor  Hcftor  of  tho  Zurich  Univoraity,  of tor 
discussing  tho  thoorios  end  judiciol  docisions  in 
Switzorlond  upon  tho  oubjoot  of  crimincl  intont, 
remarks  as  follows i 

■Illegality  is  tho  esaentlsl  element  in  the 
conception  of  crime.  It  does  not  mattar  whether 
it  is  expressly  stated  as  legal  constituent  of 
each  crime.  If  we  couple  this  principle  with 
anotbor  that  criminal  intent  must  be  relctod  7i.th 
every  factor  of  a  crlno,  wo  co’inot  but  arrivo  at 
the  conclusion  that  tho  criminal  must  bo  conseious 
of  tho  illogality  of  his  action.  To  donj'  this  is 
to  surrondor  to  the  tyrauicol  forco  which  bolittlos 
mistake  of  law.  In  this  connection,  a  brief 
explanation  will  ba  required.  Consciousnest;  of 
ille;jality  of  one’s  act  does  noi  mean  t!ia  loio. 'ledge 
of  his  acting  contrary  to  certain  provisions  of 
law.  -  -  -  -  It  ia  quite  unnecessary  that  ho  should 
bo  o'.mro  of  any  particular  norm  of  criidnal  la;.. 

It  is  nocossory*  howovor,  that 

n..  his  a:n«..  of  law,  should  infQna-hJffi  that  ho 
ia  comnitting  on  act  which  is  not  permiasiblo. 

„  _  -  -  Only  whon  a  person  has  such  eonseiousnooa 
of  illogolity,  n»y  ho  bo  adjudged  guilty  on  the 
.ground  that  his  act  was  done  with  eriminal  intent. 
“Ihe  axiom  of  no  punishment  without  responsibility 
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domands  thia.  Though  it  will  soldom  happen  in  tho 

commission  of  a  orimoii  in  tho  ease  vjhoro  a  person 

had  no  knowlodgo  of  his  act  boing  contrary  to  his 

duty  and  not  poimisuiblo  and  whoro  tho  impossibility 

of  having  such  kno'.vlodgo  is  actually  pro  'od  in 

considoration  of  his  ’.rholo  poroonelity.  it  is  n 

ohotno  to  odjudgo  him  guilty,  howovor  light  the 

(7) 

punishment  may  bo." 

9.  Professor  Haftor  further  contondsi 

"All  attempts  are  futile  to  make  distinction 

* 

botwoon  mistako  of  fact  end  misteko  of  Ir.;;,  Much 

more  so,  botwoon  mistake  of  criminal  law  end 

mistake  of  non-criminal  low.  It  is  too  difficilt 

to  draw  a  lino  between  the  two.  From  tho  vio’.’- 
' 

point  of  criminal  responsibility,  mistake  os  to 
the  criminal  nature  of  one's  act  must  be  taken  into 

consideration*  In  ths  case  vhere  an  abductor  did 
not  know  tho  ago  of  tho  abducted  girl,  or  vrtioro  a 
person  was  not  av/aro  of  the  fact  that  ho  was 
harboring  a  murdoror,  or  where  a  school  teacher 
mistakenly  exercised  his  right  of  discipline,  -  -  - 
no  criminal  intent  should  bo  recognized,  if  his 
bona  fides  is  proved  beyond  reasonablo  d  oubt*  Cn 
tho  otlier  hand,  v/o  nooci  not  consider  his  mistake  in 
the  punishability  of  his  act,  or  its  legal  nature, 
o*g*  whether  larceny  or  erabozzlomont,  or  tho 
dogroo  or  conditions  of  punishment,  or  tho  oxistonco 
of  certain  requirements  of  legal  proeoodings,  etc. 

(7)  Hof tori  "Lohrbuch  dos  Schwoiaorischon  Strafrechts" , 
allg.  toil,  1926,  S.  117f  S.  118. 

(8)  Hoftori  Op.  Cit*  S.  164» 
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10.  'Ihu  cbovo-raontionod  cnoo  of  abduction  will  bo 

ill-.iatrotod  by  R.  v.  Princo  of  1875  in  England.  Princo 

hcd  cbductod  from  hor  fcthor  l  girl  under  tho  ego  of 

sixteen;  but  in  the  belief,  on  odequnte  grounds,  that 

she  was  eighteen,  in  rfiich  cose  tho  cbduction  ..'ould  xot 

hove  boon  a  crime.  Tho  greet  i.iojority  of  tho  jivlios 

Qgro'.id,  ho\/ovor.  in  tho  v  low  thnt  *on  inton tion  to  do 

anything  thr.t  ia  v.Tong  Ijgclly",  oven  rs  o  more  civil 

tort  and  not  os  r.  crime  ct  nil.  .Tould  bo  a  sufficient 

..inns  res.  Some  Judges  went  even  beyond  this;  Inj^ing 

down  a  viov/.  according  to  which  there  is  o  sufficiont 

Elans  rag  vjlioravor  there  is  "on  intention  to  do  t  .^ythi'Xi 

that  is  wrong  morally",  oven  though  legally  it  bo  quite 

(9) 

innoaont,  both  criminally  and  civilly.  Altho  ugh 
Professor  Soyor  critlcizos  this  case  as  having  confuaod 
and  unsettled  the  law  more  then  any  other  upon  the 
subjoct.^^^^  oan  wo  not  intorprot  tho  said  opinions  of 
tho  Englls}i  judges  as  their  recognition  of  the  (Cioivlodgo 
of  illegality  to  bo  the  essential  factor  of  mens  roa? 


(9)  Kenny I  "Outlines  of  Oriminol  Law",  14th  Ed.. 
1933.  PP*  41-^2. 

(10)  Sayor*  Op.  Cit.  p.  1023 


/ 

t 
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^-T-»  Thin  idea  M.'’!  >'PCome  morn  cIpp’",  we  lon’^  into 
the  quoptlon  o^  neelieencp,  j^ccordlnp  to  Pro^onnor  ^pn?iy. 
"the  mpre  fpct  that  there  t^pp  pome  deeree  of  ne^Tleence  on 
the  Dprent’p  oprt  wlTl  not  pufflce.  There  raupt  b«>  p  ylc>ed 
nepTieence,  p  neclleence  po  crreat  pp  to  pptisfv  p  J'lry  that 

Cn) 

the  nrlsoner  did  not  cpre  whether  the  child  (^lod  or  not.” 

He  renerks  further  that  ”when  motorletn  pr*®  nne-^  In  civil 
actlonp  for  nepllpence,  the  verdict  Ip  upunlly  ppplnat  them, 
but  Ip  rprely  so  In  nrospoutlone  o^  them  for  mpnpTpiiphtpr, 
Th<^’'p  must  be  a  wicked  neplleence  p’jch  dlerocerd  cor 

(n) 

thn  ll^p  end  safety  o^  othern  pp  to  dnnervp  ounishment.” 


It  folTowp,  thern^ore,  that  nee'’1e®nee,  nuniahablo  under 
criminal  lew.  In  not  a  Plmn^e  careleannepp,  but  must  be 
wicker^  or  blameworthy.  Tn  this  nenne.  It  ibo'  be  npld  that 
the  dircorejicp  between  erlm^nnl  Intent  and  criminal  ne<?ll- 
pence  Is  only  a  matter  of  dPETep  o^  knowledep  of  l^leffpllty, 

1.2.  In  my  cmbmlpalon,  the  above-mentioned  views  o^  the 
IJnpllsh  Jurists  are  the  nosltlve  side  of  n  nrlnclnle  of  the 

modern  orimlnsl  law,  that  la  to  say,  that  mens  rep  should 
be  determined  by  the  nresence  of  knowledee  of  lllepalltyi 
while  the  said  onlnlon  evTiressed  by  Professor  Haf ter  forms 

the  negative  sldp  of  the  same  nrlnclole.  that  la  to  say, 

that  mens  rep  will  be  orecluded  In  the  absence  of  knowledge 

of  illeppllty.  If  we  rend  Rgpln,  with  this  conslderotion 

(1?) 

In  mind,  the  maxlra  of  Ignorantla  Juris  non  excusat,  It 
will  mepnl  (a)  a  nerson  shall  be  nunlahed  for  his  act.  If  | 

he  WPS  pwpre  of  the  niecfpilty  of  his  act.  In  snlte  o^  his  | 

Ignorance  of  law,  (b)  even  In  the  case  whore  he  wpp  not 
aware  of  the  Illegality  of  his  aot,  he  shall  be  nunlahed, 

IP  he  wpp  negligent  In  having  boon  uneware  *p  the  Illegality 

I 


11)  Kenryi  Oo,  Clt,,  n,  122 

12)  Jsoanese  Criminal  Code,  Article  18,  Paragrenh  1, 
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o**  Ms  act  and  If  such  napllpanco  Is  blsneForthy,  and  (c) 

In  the  CP8P  ▼^here  he  wrb  not  napl.leent  or.  If  n''‘?1Aeent, 
not  sufficiently  bleneTOTthy  for  such  necllpenc*^  in  having 
been  unaware  of  the  Illegality  of  his  act,  he  sheTl  not  be 
nunlshed,  even  thouch  he  had  Vno-ledee  o^  th-  -i-lch 

constitute  a  crime, 

1^.  Professor  Radln  remarks  as  followsi 

”Ken8  rea  In  ’^nellsh  law  was  never  held  to  mean  that 
lenorance  of  criminal  la*  was  an  ercuse.  In  the  aernan 
eo-Ton  law  down  to  the  end  the  iPth  centnry,  the  rule 
T“nn  ‘^TT'cfr  .lurls  non  ercusat.  Tender  the  Influence  of 
Fenei’back,  the  ercuse  was  later  actua‘’ly  admitted  ^or 
aeveraT  decades  with  the  result  that  there  aet  In  a  sham 
reaction,  which  has  restored  the  old  rule  In  modern 
German  law.  In  France,  ercentlons  are  made  In  verv 
unusual  circumstances.  The  Porweplan  Gode,  howe^m*,  nro- 
vldes  that  where  there  Is  a  mistake  of  law  the  nunlshment 
may  be  decreased  or  even  abrotrated  sltoRether,  In  fact, 
many  of  the  continental  theorists  are  In  favor  of 
abroffatlnr  or  at  leaat  modifying  the  reneraliv  nrevallln? 
old  rule,  and  some  of  the  recent  drafts  of  nenal  codes 

(13) 

orovlda  for  milder  nunlshment," 

1^,  In  ststlnc  this.  Pro<*es8or  Rsdln  must  hsve  had  In 
mind  the  draft  of  the  flHLss  Criminal  Cods  In  191«.  However, 
aljTOSt  pveinr  leplslptlon  of  the  later  date  nrevldsp  that 
mistake  of  lllevallty  may  b®  the  cround  not  onlv  ^or  the 
reduction  but  for  th®  exemntlon  of  nunlshment.  It  is  true 
thst  Article  IR  the  said  Swiss  draft  recognized  only  . 

(l^) 

mltlpatlon  In  th®  case  of  mlsta’-e  of  lllepanty,  nut 

fll)  Rsdlni  "Intent"  in  SellCTtPn‘s  F^yclonaedla  of  the 

Soclnl  Sciences,  Vol,  VTII,  o,  ^  ^  wp 

"If  s  nerson  committed  s  crime  In  the  belief  that  he 
^  hed  a  rleht  to  do  the  act,  t)unlshm®nt  may  be  reduced," 

.  Q  ~ 
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the  ectun]  Criminal  Oot^e,  promulgpted  In  1937,  nrovWee 
In  Article  20  ae  followsi 

’’Where  a  oeraon  enminlttcd  an  act  with  a  cood  reason 

to  believe  that  he  he<^  e  rlaht  to  <^o  the  act,  ounlshnent 

nay  be  reduced  or  remitted  et  the  discretion  of  the 
(15) 

Judge," 

W,  Looking  back  to  the  Chinese  Tentative  Crlnlnel.  La^ 
which  existed  orlor  to  1928,  Article  1'^,  Peraereoh  2,  nre- 
vlded  as  followBl 

"Ignorance  o^  law  cannot  be  Invoked  to  eatebllsh  the 
absence  of  criminal  Intent,  but  nunlshnent  may  be  mitigate^ 
by  one  or  two  degrees  In  consideration  of  the  ertenuatlng 

circumstances,"  t 

The  above  was  amended  by  the  old  Criminal  Code  of 
1928,  Article  28  of  which  read  as  followsi 

"Ignorance  of  law  shall  not  discharge  any  oerson  fror 
criminal  responsibility!  provided  however  that  punishment 

nay  be  reduced  by  one  hal^  In  consideration  of  the 
ertenuatlng  circumstances," 

Now,  the  present  Chinese  Criminal  Code,  which  has 
come  Into  force  since  1939,  provides  In  Article  16  as 
followsi  ^ 

"Ignorance  of  law  shall  not  discharge  ony  parson  fYom 

criminal  rpsoonslbllity!  provided  however  that,  punishment* 

may  be  reduced  In  consideration  of  the  extenuating  olrcun- 

stances.  In  the  case  *"hore  a  person  believed  that*  his  act^ 

* 

WPS  permissible  by  law  end  wh^re  there  wps  a*  good  reas^ 
for  hi*  so  to  believe,  punishment  may  be  remitted." 

(15)  This  Article  20  of  the  Swiss  Criminal  Code  follows 
literally  the  provisions  o’*  Article  17  of  the  Swiss 
Military  Clmlna’’  Law  of  1^27, 
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The  nbove  chenpee  In  Chlnene  lew  cleerXv  deraonatrete 
the  grac^upl  trenaltlon  from  the  fornel  InteroPetetlon  of 
iRnorence  of  le^  to  the  r^e"'.  un<^er9tan<^lne  of  the 
prlnclnle  of  non-rocnlzence  o^  lUet^ellty, 

16.  The  reason  why  I  heve  in  th®  above  ^lecuege^  et 
length  thlB  rether  elementary  nrlnclnle  of  criminal  la’" 
la  beceuae  Profeeaor  Kenny  malntalna  that  n  nletaVe  of 
law.  even  though  Inevitable,  la  not  allowwi  In  ^ffl"n<’ 
af^or<^  any  ercuae  for  crime,  T^e  etateai 

"The  utnoat  effect  It  can  ever  have  la  that  It  may 
occaalonal\v,  llVe  rfrunVenneaa,  rebut  the  eylatence  of  the 
necullar  form  of  ipena  rew  which  aome  oartlcular  kln^l  of 
crime  may  require,  Thua  larceny  can  only  be  committed 
when  a  thine  la  atolen  "dthout  even  the  anoearance  of 
right  to  taV-e  lt|  and,  accordingly,  a  bona  fide  and 
reeaonable  mintage,  even  though  It  be  of  law  —  like  that 
of  a  woman  '"ho  gleana  corn  In  a  village  where  It  la  the 
oractlce  to  do  ao  —  will  afford  a  aufflclent  defenae. 

Similarly  a  mortgagor  "♦lo,  under  an  Invalid  but  bona  fide 
claim  of  rleht,  damarea  the  flrturea  In  the  houae  "lilch 
he  ha a  mortgaged,  will  not  be  guilty  of  ^mallcloua' 
damage.  Aoart,  however,  from  auch  evceptlonai  offencea. 
the  rule  which  Ignores  mlata’^es  of  law  la  annlled  "dth 

Cl6) 

rigour," 

17,  On  the  other  hand,  he  remarVai 

"But  I  know  of  no  reoorted  decision  which  eytenda 
this  rule  to  mere  munlclnal  byelaws.  Both  In  *Vigland  end 
In  the  United  States  (Porter  v.  Wiring,  6Q  V.Y,  ?*!0)  a 

0 

(16)  Kennyi  On,  Olt.  no,  69-70 
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Judee  ’"ould  require  leeel  nroof  of  a  bye-lpw  before  en- 

forelne  It.  Should  the  lar»  attribute  to  ordinary  ooonle  a 

(17) 

preater  leppi  kno»"ledpe  than  to  the  Judgo?’^ 

Admitting  that  thin  Honorable  Tribunal  mlcht  take 
Judicial  notice  of  tho  fact  that  there  la  a  large  body  of 
International  la«",  kno^n  at  different  tinea  and  by 
different  T^itors  aa  the  •’common  la*rn  ^r  •’eeneral  or 

(is) 

"natural  lat^  of  International  1pv»,  i  reanectfully  aub- 
nlt  that  it  la  a  la*”  leaa  clear  and  de^nlte  t'^an  e  n«'t^e- 
law"  • and  that  acta  In  contravention  of  International 
law  pfQ  (fpr>med  by  any  national  law  not  aufflclentXv  blame- 
axjrthy  to  Incur  erlnlnal  rearjonalblilty,  eveent  In  a  for 
cases.  According  to  Pro^eaaor  Fenny,  It  la  exoounded  as 
follows! 

"The  student  must  bear  In  mind  that,  though  It  Is 
aoraetlnes  said  that  'International  Law  la  nart  of  the  lawa 
of  England,’  this  Is  true  only  In  that  loose  historical 
sense  In  which  the  same  la  also  said  of  Christianity,  But 
an  Indictment  adii  not  be  fcr  not  loving  your  neighbor  as 
yourself,  'Squally  little  "dii  it  bo  for  trading  In  contra¬ 
band  or  "-ar,  or  for  the  running  of  a  blockade.  Both  these 
acts  are  vitiated  by  International  Law  with  the  nenaltles 
of  confiscation!  but  neither  of  them  constitutes  any 

offence  aralnst  the  ;iawa  of  "England,  or  la  even  sufficient!! 

(1<5) 

unis’ll  to  render  void  a  contract  connected  with  It," 

18,  The  above  subralsalon  adll  be  onooaed  by  the  contention 
that  International  law  la  a  la*"  sul  Juris  and  can  ounlah 
any  act,  "l^lch  It  dpe,ns  fit  utjon  the  rroMod  entirely 


(17)  Ken 
as)  Mr. 
(19)  Ken 


Kenny!  On.  Olt,  t>,  ^S,  Vote  A 

Mr,  Keensn,  Opening  Statement,  T,  ^-6 

Kenny!  Oo.  Clt,  no.  11^-125,  As  to  the  oueatlon  of 

trading  ’"1th  the  enemy,  see  P,  Wote  1, 


14. 
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r*  'V 


followflt 


.lr\ 


"In  ay  ftprllw  pjiiwy  I  to  h#>vo  It 


that  International  Ln**  tha  nroduot,  however  Imtjerfa 


of  that  Bcnae  of  rl^ht  and  "Tory?,  of  the  Inetlnota  of 

Juatlce  and  tha  humanity  ’«4ileh  are  the  cofnmon  herltaere  of 

all  civilized  nationa*  Thie  haa  been  called  for  many 

affae  ’Natrual  Law'i  nerhane  in  modern  dnya  it  la  almolar 

and  truer  merely  to  refer  to  it  aa  fl.o^n<?  from  the 

Instinctive  aenao  of  rieht  and  nrone  T)oaneeacd  by  all 

decent  men*  or  to  describe  it  as  d''rlved  from  the 

« 

prlncloles  common  to  all  civilized  nations.  This  is,  or 

(20) 

ought  to  be,  the  ultimate  baala  of  all  letrr,« 

In  other  "*ord8,  even  though  ’’the  source  of  Inter¬ 
national  Lat^  must  *  #  *  b®  sought  elserhere  than  in  the 


acta  of  a  national  Inm-maklnr  authority,” 


it  must 


have  a  foundation  in  the  instinctive  sense  of  right  and 
vTone,  common  to  all  lar.  It  must  not  be  the  law  of  the 
nighty  or  the  conaueror, 

19«  The  heretofore  accented  definition  of  ” international 

la«^  la  that  it  governs  relations  bet«m«en  Inderjendent 

..  .  (21) 

atates.  It  has  been  a  natter  of  common  sense  to  under¬ 

stand  thati  ”Publle  international  la"  la  the  body  of  ruler 
rhloh  control  the  conduct  of  lnd«nendent  States  in  their 

I 

relations  "dth  each  other.  It  Is  altogether  dlfCerent  in 
its  nature  from  law  in  tha  narrower  sense  o^  the  -ord, 
namely,  la”  canable  of  ludlclai  enforcement,  ^or  that 


(20)  T,  40r7-8 

(21)  The  8,  3,  Lotus  (FVanee  v,  Turkey),  Permanent  Court 
of  International  Justice,  Sent,  7,  1927,  Cited  in 
'Hackworthi  ^Digest  of  International  Law,"  IqZo, 

Vol,  I,  D,  2, 
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Imollofl  p  force  eunerlor  to  both  tho  lltl'^pntB  or 
dlnputantn;  afl  Indeopnflent  States  have  no  recoCTilztv' 

eomnon  superior,  the  rules  by  i»hlch  their  conduct  Is 
governed  are  Incr.oable  of  enforeemant  axceot  by  t-pr," 

Even  the  Chief  Prosecutor  admits  that  ”the  permnal 
liability  of  these  hlph  ren'-lnc  civil  o^^elals  Is  one 
of  the  most  Imnortant,  and  perhaps  the  only  nr^  auestlor 
under  International  la’"  to  be  presented  to  this  Tribune’’ 

20,  Accordlne  to  the  Chief  Prosecutor,  It  la  said  that 
the  prosecution  will  ” shov*  that  each  and  every  one  o^  the 
accused  named  in  this  Indictment  played  an  Important  part 
In  these  uniaadMl  nroceedincai  that  they  acted  ’vith  ^11 
knowledge  of  Japan's  treaty  obllestlons  and  of  the  fact 

J2l) 

that  their  acts  "fere  crlmlnsT."  In  my  submission, 

here  lies  the  fallacy  of  his  contention,  for  knoarlodpe  of 
treaty  obllpatlons  is  entirely  a  different  Question  from 
knowledce  of  crlralnsllty  of  their  acts.  Mo  modern 
national  Iprr  wuld  punish  an  Individual  for  anj'  breech  of 
contract,  ’"hether  be  It  Intentional  or  unintentional.  Mo 
Internationa’'  la’”  has  ever  crlmlnpl’'y  punished  an 
Individual  for  any  breach  of  treaties  evceot  perhaps  In 
cases  of  the  so-called  conventlal  war  crimes  and  pirates. 
Even  then,  the  prosecution  admits  that  "the  '^asue 
Convention  no^+iere  defllcnates  such  practices  as  criminal, 

nor  Is  any  sentence  prescribed,  nor  any  mention  made  of  a 

(2*5) 

court  to  try  and  punish  offenders," 


(22)  Pyrne's  La*"  Dictionary.  lo2i,  p, 

(23)  T.  435 

(24)  T,  422 

(25)  T.  39,007 
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?1,  '?v\(^'»nep  pHr*upp/<  plth®r  by  th'»  nro®Pcutl''n  or  by  the 

defpns'^  hpp  (’p^lnltely  <'ptpbllBhp<’  thp  ^pet  thpt  pll  t.hp 
^p^ondpntB  th^lr  Ipvp"'  b®pt  to  oprry  out  piiptpver 
treaty  obllratlonn  thpy  hpf^  to  dppl  ’^th  In  thplr 
rpfloectlvp  cflTJfloitl''B,  not  bpopupp  thpy  ’^pro  p’’7U*p  o^ 
thplr  crlmlnn'’  rnunonplblllty  ^or  not  f'olnp  no,  but  borpu 
thpy  T'pntp<^  to  kpPD  tho  Bpnctlty  of  tho  tr'»pty  Itppl^, 

Any  brppch  of  trppty  oblleptlonst  p1Tppp<'  bv  the  otoppou-- 
tlon,  hpp  bppn  ijrovp<^  to  hpv®  rpeuTtp*^  ^Voii'  InovltphTo 
but  unforpppon  clrcum»»tpncpp.  A'’T  potp  o^  thp  r^p^’orv^potn. 
pp  ln<"ilpt'^  bp^oro  thlp  Tribunal,  *^prp  (^ono  In  ourpupno® 
or  thp  law*  or  thplr  country,  ir  1*T’nPoppor  la  rlcht  In 
Bpylru?  th»t  *’lt  Ip  npceapprv  thpt  hi*  I'^pp  pp  layran,  l.e,. 
hl«  Bpnp"  or  IpPT,  «houT^  Inror"  hi"*  that  hp  la  oomwlttlnff ' 
pn  pct  i^.loh  1b  not  rjprinlBPlblp,"  ho™  couW  the 
<1efpn<^pntB  have  bpon  Inforopi^  by  thplr  flpnep  of  Ip™  that 
thplr  pete  ""prp  not  oprolaplblp  un<1pr  Internatlonpl  Ip™, 

'  pt  the  Bpn'p  time  ™hpn  tholr  vpit  ppubp  of  ip™  ™pb  tplllne  » 
then  thpt  thplr  pptB  ’^p  nprmlpalblp  utv^pt  thplr  national 
lew? 

22,  The  laarned  Juda-’P  In  the  Mc*^PUPhton’p  cape  etate^  aa 
follows  I 

•*Wp  prp  of  oolnlon  that,  notwlthatandlno  thp  oarty 
pocuBPd  did  the  ect  oomolalnad  of  ™lth  «  vIp™,  und^r  tho 
Influpncp  of  Inaanp  dalualon,  of  rpdr»BPln<?  or  avanfflne 
pomp  Bunnopp'’  (rrlavanop  or  In.lury,  or  of  oror^uolnc  powp 
oubllo  benefit,  ho  la  npyarthalppa  nunlahablp  aecordlne  to 
the  nature  or  the  orlma  oommlttp'^,  ir  hr  knp™  at  the  time 

(2a)  9pp  Para,  9  aunra 
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of  comraittlnfy  Bunh  erltn**  th»t  ho  prtlntr  contrary  to 
l^wi  bv  r-hlob  pynr^aBlon  ^  un<^prBtpn<^  to  th^*  n 


tho  If  thoro  any  conflict  bptw>pn  tho  1p' 

of  thr  Iprfi  pnf’  Int.'rnrtlonpl  Ipw,  the  wouTfi  not 

hoflltpte  to  pnnw'pr  th^  r  "o'*' \orlty  of  tho  formpr.  So 

’Wiulrt  thp  (ipfpn^^pntp.  bul  ^-^pt  I  to  pnobaalKP  t« 

\ 

thpt  not  only  thp  «^pfpn^pnta  hp?'  1p<»p1  .^uattflcptlon  ^o 
tholr  pcta  unt^or  tholr  nrtlonp''  1p"’»  but  th^y  honoatTy 
rpRPonpbly  bollpvp<^  that  tbolr  act?  w-ro  .luatl^l'y’  urv^or 


Intprnptlonpl 


S'?,  The  nroaecutlon  eontpn<^a.  In  Ita  puw^ptlon  unon 


coraolrpoy,  pa  follor'ai 

"if  hp  ’"pa  In  oPPiop  pt  that  tlmp 


aorunlea  to  be' nr •erru‘>pt’,  anr^  rontlnuer^  In  o^^lcp, 

I 

submit  that  oulte  clearlv  ha  ahouirt  be  convlcter^,  anr?  thp< 
In  p  moral  nolr.t  of  vle»  hla  caae  la  at  leaat  aa  bar?  a* 


that  of  onp  "ho  ha^^  no  auch  acrupTea 


hp  •  lx  naintrlna.  In  Ita  aummatlon  upon 


Indlvldua*.  rpapr^naiblTlty,  In  particular,  of  a  cabinet 


mlnlstei.  thaxi 

«Ve  al^ayp  hp('  pltprnatlvp  of  roalmlna  lnatop<'  a" 
CPPtlne  hla  p^^lrp-atlv-*  vote  for,  or  e^'orpaalnff  hla 
poqulpeconcp  In  an  arroreaplve  m'=‘a8ure,  ho  r’l'?  not  ro- 
alrn  deaplto  hla  ppraonal  convletlona  bocauae  ho  felt  ^ 
more  Important  that  ho  or  the  n^blnat  continue  In  of<’l^, 
he  la  lecalTy  .1uat  aa  reaponalble  and  momny  more  | 
rppponalblp  than  an  ‘all-out  nrooonant  of  the  a-rrpaalve 
nolle'',  since  he  deliberately  choae  to  approve  the  policy 
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’"Itb  cntrnlzpnpp  rrv^  cnovlctlon  Itp  pviT,” 

24.  Such  an  accuaptlon  mlaapp  thp  mpr’'  pntlrpXv,  so  ^«<r 
PS  the  defendpntp  erp  concpmed.  Durln"  the  oprlo^^  of  t> 
Indictment,  l.e.,  from  Jpnupry  1^2*?  to  Sentember  1^4^,  !'■ 
Cabinets  rose  and  fell,  the  everare  o^  a  Cabinet 

being  only  one  year.  Hoa*  can  ’pp  eynect  any  consistent 
national  nollcy,  either  apgreaalve  or  defensive,  under 
these  circumstances?  The  trouble  ""Ith  tb®  defendant  ’ 
not  that  they  clung  to  their  nrominent  oosts  dnanite  tr 
nerson.pl  convictions,  but  that  th“y  roresoo^  such  nostp 
too  readily,  because  ob  their  sensitiveness  to  rjolltlcal 
repoonsiblTity,  to  earn;''-  out  their  Tjolicles,  Did  or 
should  their  sense  oc  In^r  In^or"'  them,  at  the  time  of 
their  reslrnation,  that  they  nrou^d  be  nlso  resTjonalble 
criminally  under  international  la*",  if  they  not 
resign?  No  sane  man.  even  the  most  learned  scholar  of 
international  Ipp',  wuld  dream  or  svich  a  fantasy,  but  the 
”»111  be  the  only  conclusion  to  be  dra^  rrom  the  lode  of 
the  oropecutlon.  Whatever  nay  be  the  case,  the  evidence 
adduced  before  the  Tribunal  has  nroved  that  the  derpndsnt 

believed  that  their  acts  ’"ere  t>erelsslbT  e  both  by  the  la" 

of  their  land  and  by  the  lams  of  nations  and  that  they  hf 

good  reasons  so  to  believe,  Wven  if  they  are  to  be 

adjudged  by  an  ex  nost  facto  la*"  as  criminally  liable  U" 

international  lap*,  their  nunlshment  ahonld  be  r omitted, 

should  the  nrinciole  embodied  in  the  arorosald  Article  1' 

(30) 

or  the  Chlnose  Criminal  Code  ndonted. 

(29)  T.  40,»:'?/-5 

(30)  9eo  ^ara,  1*.  sunTa 
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25.  Leaviu"  aside  for  a  aorior.t  the  cuestion  of  inter¬ 
national  lav.-,  I  should  like  to  discuss  briefly  the 
principle  of  orininal  responsibility,  which  reruires 
the  e::iste;:oe,  e/c  the  tine  of  oowinission  of  an  alleged 
offence,  of  a  popsibility  of  expecting  the  offender  not 
to  oonrait  such  an  act.  Article  34  of  the  Swiss  Criioinal 
Code  of  1937  is  the  bc-jt  illustration  of  this  prinoiplo 
and  provides  as  follov'.",: 

"No  perscr.  shall  be  punished  for  his  aot 
done  in  order  to  avert  any  iinpe.iding  and 
otherwise  unavoidable  danger’ to  his  right, 
in  particular,  to  life,  body,  liberty,  honor 
or  property,  if  ho  is  not  responsi’.le  for 
the  ocourrenoo  of  such  danger  and  if  it  is 
inpossiblo  to  expect  him  to  abandon  his 
endangered  right  in  view  of  the  oirevunstanoos" . 

26.  Article  57  of  the  Japanese  Criminal  Code  reads  as 

follov/s:  ' 

"No  person  sliall  be  punished  for  his  aot 
Inovitnbly  done  in  order  to  avert  any  im¬ 
pending  danger  to  his  or  any  other  person's 
life,  body, "liberty  or  property,  if  tho  evil 
arising  out  of  his  act  does  not  exceed  tho 
degree  of  cvl]  v;hich  ho  tried  to  avort; 
provided  hov.ovor  that  punishment  as  to  tho 
aot  in  e;:oos3  of  suoh  degree  nay  bo  reduced 
or  roLilttod  in  oonsidoration  of  tho 
extenuating  oiroumstanoos". 

The  underlying  thought  of  this  provision  is  tho  some  as 
that  of  the  Sv/iss  Code  above  referred  to,  i.o*, 
criminal  responsibility  shall  not  be  attributed  to  tho 

I 

caso  where  it  is  impossible  to  expect  a  person  to 
avert  tho  evil  by  anything  short  of  the  oomr.iission  of 
tho  offonco  in  question. 

27.  Professor  Kenny  states  as  follows; 

•  • 

"Tho  dofo.ioo  of  noeossity,  howevor,  oan 
only  bo  ipvportant  where,  as  in  capital 
offences,  there  is  a  proscribed  minimum  of 
punishMont.  For  in  all  others  ovory  ^Inglish 
judge  v;ould  take  tho  oxtroniti'  of' the 
offondor's  situation  into  account,  by  reducing 
the  sentence  to  a  nominal  penalty.  Yet  whero 
immodiato  doath  is  tho  inovitablo  consoquonoo 
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or  abstaining  from  oomriitting  a  prohibited 
act,  it  scons  futile  for  the  lav;  to  con¬ 
tinue  the  prohibition,  if  tho  ob.ioct  of 
punislanont  bo  only  to  dotor.  For  it  'met 
bo  useless  to  threaten  any  punlshiiont,  tho 
throat  of  Avhioh  oannot  have  tho  offset  of  ^ 

deterrin',.  Ilonoc,  perhaps,  it  is  that  in 
the  Unit^  Staton  tho  defence  .of.  llecossity 
soor-is  to  bo  vlov/od  in  favor". 

Althou^ii  it  rvuy  not  be  so  provr.lsnt  as  in  contin¬ 
ental  countries,  tho  English  defonce  of  "•icossity  is 
based,  in  tho  final  analysis,  on  tho  sarao  principle  as 
mentioned  r.bovo  in  roforonoo  to  Swiss  and  Japanese  l.v.rs. 
28.  As  a  further  application  of  this  principlo,  I 
refer  to  Article  lOD  of  tho  Japanese  Cri.:iinf.l  Code, 
v'liich  provides  as  follo»;c ; 

"In  the  ease  v;acTo  a  oriuo  mentioned 
in  this  Chapter  (i.o.  ’larboriiiy  a  crini'.ial 
or  suppression  o*'  evidonoe)  is  ooiin3.ttod 
by  a  relative  of  a  orimlioal  or  '’fugitive 
for  tho  benefit  of  tho  orlr.iinal  or  tho 
fugitive,  punishiaont  luay  bo  rerJLttod". 

The  liarboring  or  suppression  of  ovidonco  by  a 

paront  or  a  v;ifo  for  A;ho  benefit  of  his  or  hor  child  eft* 

her  husband  is,  indeed,  an  inovitablo  ••.r.nifostation  of 

humanity,  as  express od  by  Confucius  in  his  iV.ialcots  that 

"tlio  true  justice  exists  v/horo  a  fatlior  ooncoals  for 

the  sake  of  his  child  and  a  child  for  his  ratli''r'*»  It 

T;ould  be  vmroasonablo  and  against  hu'.:ian  nature  to 

oxpoot  hill  to  aot  otherwise.  A  similar  ki:;d  of  law  is 

found  in  Ragland.  If  a  husband  who  has  oonciittod  a 

oriuo  is  raooived  a*.ad‘  shnltorod  by  his  v;ife,  she  is 

not  regarded  by  tJio  law  as  becoming  by  such  "bare 

roooptlon"  an  aooessory  after  tho  fact  or  a  partici^a.tor 

(32^ 

his  treason}  for  she  is  bound  to  roooivo  him. 


(31)  Kenny:  Op.  cit.  pp.  77-78 

(32)  Kenny;  Op.  oit.  ??.  73-74 

But  a  husband  enjoys  no  similar  oxomption  when 
ho  assists  a  felonious  v;lfc;  ho  becomes  aocossory 
to  her  felony  (Konny:  Op.  Cit.  p.  89). 

-  19  - 


PURL:  http://www.l( 


Doi*  Doo  •  .yo  •  *,>037 


29.  Jj3  anobuor  o;:a.\?lo  of  tho  anno  pri.ioiplo.  Article 

76  of  tho  old  Crir.l;vnl  Codo  of  Jc.nnn  orovidod  as  folloifs  i 

« 

»A  'iorson,  rho  hr.s  per  formed  his  of'ioit  1 
duty  undor  his  superior's  order,  shall  no-  bo 
punished". 

Tho  present  Crininr.l  Codo  has  deleted  such  a 
provision  on  tho  ground  that  it  is  inoluacd  in  Ax'tiolo 

35,  which  roads  as  follov.'si 

"Ho  act  is  punlsh.blo,  which  is  dono  in 
nocordanco  with  tho  provisions  of  law  or 
rogulabions  or  in  pursuance  of  a  logitj..r.to 
businoso". 

It  oorrosponds  to  /j-tiolo  32  of  tho  Swiss  Crinlnal 

Codo  of  19S7  which  provides  as  x’ollc.vs; 

"Avr  act,  which  is  required  by  lo.'::  or 
bv  -n  offloial  or  business  dut-y  or  por’XLctcd 
cr  dcoL-od.  not  punishable  by  law.  is  noi-chor 
felony  nor  nlsdoncanour" . 

30.  In  tho  Chinooo  Tentative  Crirxlnal  Uw,  there  was  no 

such  provision,  but  In  Article  35  of  tho  old  Chinese 

Crinlnal  Codo  of  1928,  it  was  provided » 

"ITo  cot  is  punishablo,  vdxioh  is 
in  tho  oourso  of  an  official  duty  under  cho 
ordor  of  one's  superior  of floor  • 

Tlion,  in  Artiolo  21  of  tho  jro8<.nt  Ohinoso  OrUrinnl 
Oodo  of  1955’  Wtlolo.  54  nnd  56  of  tho  oW  Codo  nro 

Goaibined  as  follov.'St 

"Ho  act  is  punishablo,  v/hioh  is  done 
in  aooordanoe  with  law  or  ro'julations. 

"iJo  act  is  punishablo,  vdxloh  is  dono 
in  tho  oourso  of  an  offloial  dutj  un  or 
iho  ord  or  of  one 'a  aujorlor  dWl-hh' 
tho  oaao  of  g  person  «ho  has 

tho~TC?wli V  •  . 

Tho  said  Artiolo  21,  ParaGraph  2,  of  tho  Chlnoso 
code  IwUoa  ohvloualy  tho  followlne  two  points. 

Firstly  tl.r.t  no  crls.0  will  he  oonstltutod  hy  nn;-  not  of 
„  aubordlnoto  dono  under  o  local  htiat  “=  auporlor, 
gnd  sooondly  that  a  subordinate  shc.ll  not  bo  nold 
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responsible  .for  r.n^  act  done  u.idsr  an  order  of 

bis  superior,  unless  tho  subordinate  knor;  clearly  the 
of  tho  ordor. 

31.  In  this  connoct.ion,  tho  French  Cri.'iino.l  Code 
provides  in  ;n-tiolo  327  as  follcr.fss 

".’ijrdor,  v/oundinc  or  assault  oonsnitted 
under  tno  provisions  of  law  and  ordered  by 
a  lav/f-jl  authority  shall  constitute  neither 
felony  nor  nisdononnour". 

And  in  Artiolo  114,  it  is  provided; 

"a  public  official,  acont  or  enploj'oc 
of  tho  ^-ovornniont  shall  be  deprived  of  his 
civil  rights  in  tho  case  v/hore  he  has  ' 
ordered  or  o omitted  any  arbitrary  act,  or 
any  not  ininioal  to  tho  Individual  liberty 
or  to  tho  civil  rights  of  ono  or  acre 
citizons  or  to  tho  Constitution. 

•'If,  ho\:ovor,  ho  proves  thc.t  ho  has 
acted  vifidor  the  order  ox”  his  superiors 
ooncornini'  iiattors  within  their  jurisdiotion, 
in  v/hioh  Viiatturs  ho  is  bound  to  tho  supoi’iors 
by  a  olvain  of  subjugation,  ho  sha.ll  be 
excriptcd  from  punishment,  etc.” 

32.  In  roforonoo  to  criminal  responsibility  of  a 

subordinate,  iVofossor  Donnodlou  do  Vabros  onumora.tos 

three  points  of  viev/;  (n)  Tho  thoorj'  v/hioh  maintains 

tho  irresponsibility  of  a  subordinate  on  tho  ground 

that  ho  is  not  allowed  to  oritioizo  tho  locality  of 

his  superior's  orders j  (b)  tho  so-oallod  *'la  theorio 

dos  baionottos  intolligontos'',  prevalent  in  tho  courts 

of  tho  United  States  which  liave  repeatedly  refused 

to  rooognizo  any  suoh  irresponsibility  at  all  on  the 

ground  that  a  subordinate  has  tho  right  (and  duty  ?)  to 

critioizo  tho  locality  of  his  superior's  orders;  and 

(o)  tho  thoory  irhioh  admits  mitigation  of  punishment 

in  the  ease  whore  tho  oontont  of  such  order  vras 

’  (34) 

apparently  logitimato  and  its  forruxlity  v.'as  satisfactory. 


33)  Kenny:  Op.  Clt.  p.  73 

34)  Donnodieu  do  Vabros;  "Traito  olenontr.iro  do  droit 
criminol*',  1937,  pp.  246-247.  Ho  seoias  to  agree 
with  the  third  view. 
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33.  Aocordi::-  'co  iroi’essor  I.er.ir/,  t’lo  OiVicicil  ^ritish 
I'.nual  of  La-  adnlts  it  to  bo  still  "sov’evrhat 

doubtful"  (O.  ^  superior  officer's 

specific  oov.v.iand,  ove.i  not  ebviously  inproper,  will 
excuso  a  soldier  fro:.:  aotin^  iiio-ally.^^S)  Corapared  to 
such  legislation,  the  said  Chinese  Criminal  Code  (Article 
21,  Paragraph  2)  sweeps  a:vaj'  any  doubts  b  stating  that 
punishnent  v/ill  be  inposed  only  upon  a  suboidinate  v/ho 
has  acted  with  a  clear  knowledge  of  illegality  of  his 
superior's  order.  It  follows,  therefore,  that  in  oaso 
there  existed  any  anbiguity  us  to  illegality  of  the  order, 
he  shall  not  be  rosponsiblo,  even  if  ho  oarried  out  the 
order.  Since  tlie  basic  principle  of  officialdon  lios  in 
the  chain  of  oorsic.nd  and  subjugation,  ospooially  in  tho 
case  of  tho  arii^  and  nr.vj',  it  is  accordin':  to  tho 
thiidcing  of  Chinese  lav;,  unreasonable  to  expect  hin  to 
act  contrary  to  his  supori'jr's  order,  oven  v/hen  ho  was 
not  quite  sure  of  its  being  cither  logal  or  illegal. 

34.  On  tho  other  hand,  lYofessor  Lisst  contends  that 
"so  long  as  tho  absolute  binding  power  of  a  superior's 
ordor  is  acknoivl edged  by  law,  suoh  an  order  will  pro- 
cludc  tho  illegality  of  his  subordi;iato 's  act  done  in 
accordance  thorov.ith",  on  tho  ground  that  "an  aot  done 
in  ?ursun:ioc  of  one's  duty  is  novor  illogal"^^®) .  This 
contention  is  erroneous,  boouuso  sinoo  the  superior  is 
hold  rosponsiblo  for  tho  execution  of  his  illegal 
order,  "tho  punishraont  cannot  bo  linked  \;ith  a  "logal 
aot"^®^^.  If  tho  superior's  ordor  is  illegal,  v;o  havo 
to  adnit  that  tho  subordinate's  aot  is  also  illogc.l. 

Horrovor,  tho  i’.apor.sibility  of  oxpootlng  him  to  act  othor- 


l 


(35)  Ko:u'y;  Op.  Cit.  ?.  73 

(36)  V.  Liszt:  "Lohrbuoh  dos  Dontsohon  Strafroohts", 
21-22  aufl.,  1919,  8  35,  s.  146. 

(37)  JT.  E.  inyor;  "Der  allgoraoiner  foil  dos  deutsohen 
strafroohto",  1915,  s.  334. 


-  2)5 


PURL:  http://www.legal-t00ls.0rg/d0c/j 


D:?.  Doo.  ;'o.  3037 


\  i3o  T  ill  cxc  n-j  hii-.  fron  .uiy  vio'.vyjuoas  oi-  blc'.ri'r.vorLhi- 
ncas  and  hsiioo  iVon  any  oririinc.l  rcsponsiMliin,'. 

35.  y.ccoiv'iny  to  iVofossor  Gayar,  ’’tho  caiJO';v.tio.'  of 
bl :'.ncr/.'orthi:ac8s  or  ,.\oi’c.l  (juilt  is  noccssarili'  based* 
upon  i>  froo  i.’.ind  voluntarily  ohoosin^  ovil  rr.thor  than 
f;ooj'. ;  there  cen  ba  no  oriniuulity  in  tiio  soasa  of  Moral 
saortooMin^,  if  tl.crc  is  no  frccdoi.:  of  ohoioc  or 
nonialiicy  of  v.'ill  oapablo  of  exercising  c.  froo  ohoicc".^®®^ 
The  furonber:,  Juf (yscat  ruled  tlie.v  "tho  tx'uo  tost.... is 
not  the  o;;i3tcnoo  of  the  ore’. or,  but  v.-hethor  i.iorr.l  choioo 
v/as  in  fact  possibl o'* . In  ^vj  subriission,  theso 
v'ords  arc  nothin.'  but  tho  onunointion  of  the  principle 
of  i:.!poeoibili!;7  or  oxpoot'on  (ITiohtzuvrsutcbar’roit)  . 


(38)  Sayor;  Op.  Cit.  p.  1,004 
(30)  :rure.-ibor;  Judijraont,  p.  16,881 
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has  brought  this  princ- 

I 

field  of  international 
of  law  oonsidgred  by 
nd  8  of  its  Charter  which 
in  combination  corr'^  spond  to  article  6  of  the  Cliartor 
governing  this  honorable  Tribunal.  The  difference 
between  the  said  provisions  of  the  two  charters  is 
that  while  in  the  Muienberg  Charter  the  official 
position  of  defendants,  whether  as  heads  of  states  or 
responsible  officials  in  government  departments,  shall 
not  be  considered  as  freeing  them  from  respcnslbility 
or  mitigating  punishment,  and  only  the  fact  that 
they  acted  pursuant  to  order  of  their  government  or 
of  their  superiors  may  bo  considered  in  mitigation, 
the  Tokyo  Chartcir  provides  that  both  their  official 
positions  and  the  fact  that  they  acted  pursuant  to 
order  may  ^  taken  into  consideration,  if  the  Tribunal 
determines  that  Justice  so  requires. 


36  The  Nuremberg  Judgment 
iple  of  criminal  law  into  the 
law.  The  relevant  provisions 
that  Trlbhnal  are  articles  7  i 


37.  Now,  the  prosecution  contends  in  its  summation 
as  folloiTs: 

"The  defendants  may  be  divided  into  three 
categories!  ‘(1)  those  defendants  who  had 
the  ultimate  duty  or  .  *  •' 

responsibility  for  policy  formation  fixed 
by  the  law  of  Japani  (2)  those  defendants, 
although  they  do  not  have  the  ultimate  duty 
or  responsibility,  had  the  duty  or  respon¬ 
sibility  for  policy  formation  in  a  subordi¬ 
nate  or  inti.rmediatc  capacity  fixed  by  the 
lav;  of  Japa!--}  'xnd  (3)  those  defendants  who, 
although  oiv'y  Ivad  no  duty  or  responsibility 
f^xed  by  t’.io  Lth  oI  Japan,  have  by  their 
acts  end  -itat  rjionra  p"L.iCecl  themselves  on 
the  policy  ^aKi".,■  lev«L  aiid  jxr  therefore 
cha’Tgeabl «  i':l.  n  moisihllitj'  in  fact."^® 


II3 — T.T377^.?-Tr — 
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As  to  tlio  defendants  of  the  first  category, 

I  hav®  already  shown  in  the  above  that  their  acts, 
done  in  accord-mcc  ’.dth  the  law  of  Japan  and  in  the 
honajt  and  reasonaMe  belief  that  such  acts  v.ould 
also  be  Justified  under  international  Iw,  preclude 
any  knowledge  of  illegality  and,  therefore,  their 
punishment  should  bo  remitted. 

38 »  It  is  further  submitted  that  under  such  cir¬ 
cumstances  as  existed  during  the  period  of  17  years 
sinae  1928,  no  man  could  have  acted  otherwise  than 
what  the  defendants  dJ-d,  should  ho  have  been  placed 
in  their  stead.  It  was,  indeed,  hiimanly  impossible 
for  them  to  stop  successive  explosions  of  the  long 
pent-up  national  sentiments,  either  at  home  or  abroad. 
It  was  also  humanly  impossible  for  then  to  carry  out 
direct  control  and  supervision  over  numerous  subordi¬ 
nates  in  remote  comers  of  Manchuria,  China  and  else¬ 
where.  In  short,  can  we  expect  them  to  exorcise  thoir 
authority  and  care  to  such  an  extent  as  to  turn  the 
tide  of  national  destiny  and  to  prevent  the  inevitable 
consequences  of  sangtiine  hostilities? 

39*  As  to  the  defendants  of  the  second  category, 
there  vras  in  Japan  the  so-called  Regulations  for  the 
Duty  of  Government  Official,  v^hich  provided  as 
follows t 

"Articlo  1.  Covemmont  officials  shall, 
pl’oc  gTng  their  allegiance  and  assiduous 
sorv.icen  to  Ills  li:,1o8ty  the  Emperor  and 
the  Empe i'or<  s  Government,  obey  laws  and 
orders  and  discharge  tliolr  respective 
duties. 

(hr)  See  Para.  2’.,  supra. 

(U2)  Ex.  3510,  T..3MC5. 
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” Article  2»  Government  officials  shall, 
with  respect  toitheir  duties,  observe 
the  orders  of  tljeir  superior  officials 
to  whom  they  are  assigned,  provided  how^ 
ever  tint  they  may  express  their  opinions 
to  such  orders." 

■fin  case  of  mi]  it  ry  men,  a  more  special  and 

vigorous  duty  was  imposed  upon  them  for  the  observance 
of  their  superior' s  orders*  Those  who  opposed  or  did 
not  comply  with  such  orders  were®^^^®^  punished  as 
guilty  of  the  crime  of  defiance  under  tlie  Amy  Crimi¬ 
nal  Code  (Arts.  57-59)  or  the  Navy  Criminal  Code  (Art. 
55-57). 

UO.  In  any  case,  once  a  decision  or  an  order  was 
given  by  his  superiors,  a  civil  official  or  military 
officer  was  not  allowed  to  act  contrary  thereto, 
whatever  his  personal  opinion  might  have  been.  To 
expect  him  to  act  otherwise  was,  indeed,  impossible. 
Even  the  Ministers  of  State  and  Ccmimanders-in-Chlef 
of  various  armies  and  fleets  were,  in  that  sense, 
subordinates  to  the  Emperor*  If  an  Imperial  Sanction 
was  issued,  they  could  do  nothing  but  obey  it.  That 
is  why  the  Chiefs  of  Army  and  Navy  General  Staffs 
exercised  a  great  influence  not  only  in, military 
affairs  but  in  political  matters  by  having  direct  ac¬ 
cess  to  the  Throne, 

Ul.  Even  i*.  we  assume,  for  the  sake  of  argument, 
the  existence  of  some  criminal  responsibility  either 
under  International  law  or  under  national  law  up^n 
somebody  in  the  political  or  military  circles  of 
Japan,  it  is  impossible  to  attribute  such  responsi¬ 
bility  to  any  person  or  body  of  persons,  because  in 


•  » 
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the  20th  century  Japan  nobody  has  ever  succeeded  in 
obtaining  a  sinf^le  post,  much  less  power  in  the 
overnment,  by  plots,  revolutions  and  other  unlawful 
nieans,  such  as  seen  in  the  history  of  Germany  after 
the  First  World  War.  All  plots  and  attempts  of  revo- 
lution  were  eiU«r  nipped  in  the  bud  or  suppressed. 
By  whom?  By  the  very  defendants  who  now  stand  In 
the  dock.  Every  one  of  them  was  appointed  to  his 
post  in  due  course  of  his  career  and  in  .pursuance 
of  the  laws  and  customs  of  Japan.  None  of  them  ex¬ 
ceeded  his  authority  or  was  negli<;ent  of  his  duties, 
prescribed  by  the  regulations  of  his  office.  It  is 
true  that  they  belonged  to  the  higher  grade  in  the 
hierarchic  structure  of  Japan,  but  it  is  also  shown 
by  evidence  that  there  was  no  Hitler,  no  ^  Kampf, 
no  Nazi  Party  or  criminal  organization  among  them. 

As  to  the  defendants  of  the  third  category, 
whatever  popularity  and  influence  they  had  were  de¬ 
rived  not  from  governmental  or  military  sources,  but 
from  ordinary  citizens  at  large.  They  never  were 
pmverful  enough  to  bo  able  to  force  their  will  upon 
the  politics  of  Japan.  All  they  could  do  was  to 
voice  the  people*  s  sentiments  in  opposition  to  the 
then  prevailing  bureaucracy.  Perhaps  they  dreamed 
about  the  Groat  East  Asia  Co-Prosperity  Sphere  and 
Asia  for  Asiatics,  but  their  talks  were  puerile  com¬ 
pared  to  the  nation-wide  movement  of  anti-foreignism 
in  China.  If  the  latter  was  not  treated  as  an  inter¬ 
national  crime  even  by  the  Lytton  Report,  vdiy  should 
the  former  be  so  condemned?  If  freedom  of  thought  is 
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to  be  one  of  the  human  rights  under  national  law, 
why  should  international  law  try  to  stop  it? 


^3«  The  underljdLn':  thought  of  the  prosecution  in 
thus  accusing  the  defendants  of  the  above-mentioned 
three  categories  is  that  a  state  is  a  fictitious 
existence,  to  which  no  criminals  responsibility  can 
be  attributed. The  Chief  Prosecutor  declares 
that: 


"Naticxis  as  such  do  not  break  treaties, 
nor  do  they  engage  in  open  and  aggressive 
warfare.  The  responsibility  always  rests 
upon  human  agents." (lili) 

and  also  that: 

"All  governments  are  operated  by  human 
agents,  and  all  crimes  are  committed  by 
human  beings.  A  man' s  official  position 
cannot  rob  him  of  his  identity  as  an 
individual  nor  relieve'  him  from  responsi¬ 
bility  for  his  individual  of fences. "(^5) 

Such  a  thought  follows  the  maxim: 

"Societas  delinquere  non  potest", 

but  according  to  Professor  Kearny, 

"it  is  ncr:i  settled  law  that  corporations 
may,  in  an  appropriate  court,  be  indicted 
by  the  corporate  name,  and  that  fines  may 
be  consequently  Inflicted  upon  the  coirpo- 
rate  property." (^6) 


XJUJ^^Pros’^ciTEor'  Jackson':  "The  Case  Against  the  Nazi 
War  Criminals,"  19li6,  P.82. 

(Ui)  Mr.  Keenan,  Opening  Statement,  T,li73. 

(h$)  Mr.  Keenan,  T. 

(U6)  Kenny:  Op.  Cit.,  pp.  65-66. 
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U4.  In  England,  the  Interpretation  Act,  loC?  (52 
and  53  Viet,  c.  63,  S.2)  provltios  that  in  the  con- 

V 

3tx*uctlon  of  evorj'  statutory  on.Tctraont  relating  to 

an  offcn<Je,  whether  punishable  on  indictment  or  on 

nummary  conviction,  the  expression  '  per.son*  shall, 

unless  a  contrary  Intention  appears,  include  a  body  * 

corporate.  In  the  United  States,  the  Criminal  Code 

of  New  York  of  1882  (Article  13)  provides  that  in  all 

cases  Tdiore  a  corporation  is  convicted  of  an  offence 

for  the  commission  of  v;hich  a  natural  person  would  be 

punishable  witii  irapi’isonment ,  an  for  a  misdemeanor, 

such  a  corporation  is  punit.iable  by  A  fine  of  not 


moi^  than  five  hundred  dollars,  as  for  a  felony  by  a 

fine  of  not  more  than  five  thousand  dollars.  The 

Criminal  Code  of  California  of  1901  (Article  26a) 

provides  that  corporations  are  capable  of  conimltt'ng 

crimes  in  the  same  m:\nnor  as  natural  person.a.  This 

legislation  is  explained  by  a  text  book  as 'follows: 

"Under  the  theory  that  a  corporation  is 
in  the  language  of  Oilof  Justice  Marshall 
'  an  artificial  being,  invisible,  and  ex¬ 
isting  only  in  contemplation  of  la^v*  ,  it 
was  doubted  whether  a  corporation  could 
be  guilty  of  crime.  The  modem  vieir  tends 
to  regard  a  corporation  as  a  reality,  a 
group  of  human  beings,  authorized  by  law 
to  act  as  a  legal  unit,  endovred  for  some 
•  purpose  with  legal  p>er3<»iallty,"Ui7) 

I 

And  further: 

"Where  conduct  is  sanctioned  by  the  direc¬ 
tors  or  officers  in  whom  the  corporate 
powers  are  vested,  their  intent  should  be 
considered  the  Intent  of  the  corporation. 

Such  persons  are  more  than  agents  for  a 
natural  principal.  They  embody  and  exer¬ 
cise  the  mental  eHomont  essential  for 
corporate  action. "(i^®) 


Xn7T””^5Tarir'an3TiarsTial :  "A  Treatise  on  the  Law  of 
Crimes",  Uth  od.,  19li0,  pp.  lU0-li:3. 

(IS)  Ibid.,  p,  11:0, 
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^5.  There  is  no  doubt  that  a  State  is  a 
juristic  person  under  either  national  law  or 
international  law,  while  a  corporation  is  such 
under  national  law.  If  a  corporation,  which  is 
nothing  but  a  body  of  persons  bound  by  a  certain 
economic  or  social  tie,  can  be  a  reality, 
competent  to  bear  criminal  responsibility,  v/hy 


cannot  a  State  be  more  real  and  more  cornpetont 
than  a  corporation?  Hackworth  states  os  follows; 

•'The  terms  state  and  nation  are 
frequently  used  interchangeably.  The 
term  nation,  strictly  speaking,  as 
evidenced  by  its  etymology  (nasei,  to  be 
born),  indicates  relation  of  birth  or 
origin  and  Implies  a  common  race, 
usually  cliaracterizod  by  community 
of  language  and  customs.  The  term  state-- 
a  more  specific  term — connotes,  in  the 
international  sense,  a  people  permahently 
occupying  a  fixed  territory,  bound 
together  by  common  lav;s  and  customs  into 
a  body  politic,  possessing  an  organized 
government,  ana  capable  of  conducting 
relations  with  other  states, "^9 

46.  A  corporation  has  no  territory  nor  people, 

over  which  it  can  exorcise  its  sovereignty,  nor  ' 

any  natural  affinity  to  bind  them  together, 

•  I 

except  a  certain  specific  purpose  which  may  be  « 

changed  or  given  up  at  any  time.  On  the  other 

hand,  a  State  is  a  foreordained  existence  and  1 

•  I 

follows  a  doursc,  which  no  single  man,  not  even 
the  seventeen  cabinets  in  succession  within  seven-  ’ 

teen  years,  can  change  or  give  up.  A  share-  I 

holder  may  sell  out  his  shares  of  a  corporation 

I 

whenever  ho  likes  to  do  so,  but  the  defendants  1 

i 

could  not  bock  out  from  their  duties  impesed  by  ! 

49,  Hackworth  Op,  Clt,'|  Vql.  r,  p.'  47  .  ..  ;  I 
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their  State.  Any  Intornctlonal  obligations  are 
executed  or  miscarried  not  only  in  the. name  of  the 
i-tato  but  by  the  predestined  course  it  takes.  If 
it  is  defeated  in  a  war,  indemnities  will  be  paid 
or  territory  be  coded.  Are  not  such  measures 
punishment  for  its  responsibility  under  international 
l«-v/?  Admitting  that  the  sovereignity  of  a  State 
should  bo  subject  to  international  law,  it  is 
respectfully  submitted  th.at  no  responsibility  under 
international  law  should  be  attributed  directly 
to  any  individual  becaus(3  of  the  following  grounds. 
4Zj.  The  Japanese  Law  No,  125  of  1947,  called  os 
the  State  Redress  Low  (Article  1),  provides  as 
follows : 


.  11  °  public  official  entrusted  with 

the  exorcise  of  the  public  power  of  the 
State  or  of  a  public  entity  has,  in  the 
conduct  of  his  official  duties,  inflicted 
illegally  with  intent  or  through  nogllgonce 
any  damage  on  other  person  or  persons,  the 
State  or  the  public  entity  concerned  shall 
obligation  to  make  compensation 

therefor. 


If  in  the  case  referred  to  in  the 
preceding  paragraph  the  public  official  has 
perpetrated  the  act  intentionally  or  through 
gross  nogligrrice,  the  State  or  the  public 
entity  concerned  shall  have  the  right  to 
obtain  reimbursement  from  the  said  public 


The  above  provisions  of  the  Japanese  law  are  intro* 
duced  for^the  purpose  of  democratization  of  the 
Japanese  legal  and  political  systems,  but  they  do 
not  recognize  any  dir.«;t  claim  against  an  official 
by  on  afflicted  pjir’  r  lor  any  damage  inflicted 
Illegally  in  the  couisc^  of  the  official's  duties. 
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the  provisions  of  the  regulations  respecting  the 
liOws  and  Customs  of  War  on  Land  shall,  if  the  case 
demands,  be  liable  to  pay  compensation  and  that  it 
shall  be  responsible  for  all  acts  committed  by 
persons  forming  part  of  its  nrnod  forces.  According 
to  the  Judgment  of  In  re  Pl^a.cy  Jure  Gentluns.. 

1934-,  it  is  oxpoiundcd  as  foj.D.ows: 

•‘With  irerspiti.  oO  evires  as  defined  by 
intcrntitional  thit  Inv/  has  no  moans 

of  trying  or  pvjii'u.ing  then.  The  recognition 
of  then  as  constituting  crimes,  and  tho  trial 
and  punishment  o^  tl.c  erirdnols,  are  1^*^ 
to  the  Municipal  law  of  each  country."^ 

51,  It  is  respectfully  submitted,  therefore, 

that  even  if  tho  defendant  had  been  guilty  of  a 
criminal  intent  or  of  gross  negligence  in  carrying 
out  their  official  duties,  all  the  accepted 
authorities  upon  international  law  would  not 
recognize  any  direct  responsibility  upon  then 
vis-a-vis  foreign  States  or  foreigners.  How  can 
international  law  impose  any  responsibility  upon 
those  who ‘have  done  their  duties  in  accordance  with 
the  laws  of  their  land  and  in  the  honest  and  reason¬ 
able  belief  that  their  acts  wore  also  in  conformity 
with  the  prevailing  rules  of  international  law? 

In  this  connection,  I  should  like  to  refer  to  tho 
Statute  of  tho  Permanent  Court  of  International 
Justice  (Article  38),  which  provides: 

"The  Court  shall  apply: 

"1.  International  conventions,  whether 
goncrol  or  particular,  establishing  rules 
expressly  recognized  by  the  contesting  States,^. 


52.  A.  C.  586,  589;  cited  in  Hackworth,  Op.  Clt,  - 
Vol.  I,  P»  38  1' 
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Eirst  line 
of  Note  (27 ) 


Insert  between  the  two  linos j  "its  paragraph 
2  that:  "No  person  shall  bo  pue'Siiod  in," 

The  sentence  should  read:  "Since  ivrticlo  77 
of  tiie  old  code  provided  in  its  jxiragraph  2 
that:  "No  person  shall  be  punished  in  the 

case  where  he  ca-inittoe  a  crime  wituout  know- 
ing  t..e  facts  v/.»ich  constitute  tiie  crime,"  — 
"i^trual  law"  should  bo  "Itotural  Iaw." 

"kcltongton 's  oase"  should  bo  "KicNaughten*  s 
Gas.; . " 

i»t  the  end  of  the  lino,  insert  "17*  • 
lit  tho  end  of  the  litxs,  insert  ■was'^. 
"Expoction"  should  be  "expectation", 
"criiii.iols"  should  bo  "criuiinal". 

■iJcntiUias"  should  be  "vlontium" . 

"legislators*  should  be  "legislations" 


liofore  the 
first  line 
of  Note  (54) 


Insert:  "(53)  Keenan,  T.  459' 


•  vLi’. 
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Page 

Line 

1 

12 

"Fenerback"  should  be  "Feuerbach". 

12 

19 

"be"  should  be  "lie". 

II 

2C 

"be"  should  be  "3ie". 

II 

20-21 

"contrabord  or  ’'/ar"  should  be  "contra¬ 
band  of  war". 

II 

22 

"vitiated"  should,  be  "visited". 

15 

12 

"Professor"  should  be  "Professor  Hafter" 

II 

21 

"Mcdau^iton 's"  should  be  "Mcry-au^hten's" . 

22 

4 

"ebiously"  should  be  "obviously". 

Last  line  of 
f'ote  (37) 

"strafrechte"  should  be  "strafrechts" 

29 

Last  line  of 
the  text 

Insert:  "In  other  words,  wherever  ti 
director's  act  is  deemed  to  have  been  done 
for  the  interest  of  his  corporation,  his 
intention  being  also  to  act  on  its  behalf, 
such  act  will  be  absorbed  b'’’  the  corpora¬ 
tion  find  become  its  act,  losin<?  the  identity 
of  any^ individual's  act". 

30 

13 

"nasei"  should  be  "nasci". 

I 
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Pai£ 

Line 

6 

fete 

(11) 

Insert  "n.  123"  after  "n.  122". 

12 

^’oto 

(17) 

"p.  6'  "  should  be  "p.  69". 

19 

Note 

(31) 

"pp.  ’77-7r"  should  be  "nn.  7r-70 

2r 

22 

"Profe:  sor  Kearny"  should  be 

“Profe«'so»'  I-enny"_ 


Tbe  first  line  of  tbe  first  Err-ta  Sheet  should  read; 

# 

Page  Line 

9  12  1 -.v;lc"  should  be  "Feuerbach". 
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